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Since the history of law application, the judicial discretion has made big trouble 
on countries’ judicial system. People wish that “justice” and “order” can be realized 
by law, and that every case can also be directed by law, by such way people wish that 
the judge’s own opinion can be possibly even absolutely excluded. But history of law 
development shows that it is not wise to exclude the judicial discretion and may lead 
to lost of justice, finally impair the power of law. So, when contradict arising between 
law system and case justice; rules and subjective opinion; social development and law 
development, some degree of choice should act as certain kinds of balance, which 
makes no exception in any other country. Of course, discretion of judge does not 
mean indulging the judge’s arbitrariness, and then, the judicial activism must be acted 
under control of judicial self-restraint, and which is the only way to ascertain the rule 
by law. By the same time, discretion of judge also should be acted under reasonable 
scope. 
The main action of judicial procedure is finding truth from facts and application 
of law. On process of fact-finding, the judge is not only makes understanding on law, 
but also makes some own judgment, so, the discretion of judge in fact-finding is more 
complicated than the freedom of the judge in law application, and is harder to be 
controlled. The development of fact-finding mode shows that in a long history the 
discretion of judge is being excluded in the field of discerning truth, but the rational 
understanding of it finally urges that fact recognizing mode combined by rule and 
discretion becomes the worldwide choice. The discretion of judge not only plays role 
in application and balance of evidence rules, and also exists in the field of adopting 
experience rules. 
In judicial procedure, judicial discretion on fact-finding mainly plays role on 
fields of assignment of proof burden; investigation evidence by judge’s power; 
ascertain the evidence credibility; and judgment on weight of proof. In the field of 
assignment of proof burden, though in a long history the discretion of judge is 
excluded by legislation and relative theories, but in last hundred years, with the 














discretion of judge indispensable in field of assignment of proof burden, and makes 
supplement to legal rules. In the field of evidence investigation, bases on respecting of 
parties’ disposition right, the burden of proof is principally assigned to parties; the 
judge usually doesn’t investigate evidence by power, but in certain situation, in order 
to offset the defect of parties ability in investigate evidence and assist parties to fulfill 
the burden of proof, some countries allow court to give a hand to parties in 
investigating evidence, and it also exists in our country. But our country’s rule of 
evidence investigation seems too strictly, and then, the judicial discretion is imposed 
upon some inappropriate limitation, which becomes hindrance to justice in some cases. 
With consideration on traditional opinion of substantive justice and parties’ 
insufficient ability in litigation, we should make some moderate expansion on judge’s 
power in field of evidence investigation and construct relief system for parties’ 
application. In field of ascertainment of evidence capacity, legal rules usually provide 
normal standard for judge’s judgment, but rules of each country usually combined 
legal principle with free decision-making factor, which provide reasonable standard 
for judge to ascertain what kind of evidence should be admit by civil procedure, and it 
also allow judge make some free decision. As to ascertain weight of evidence, judicial 
discretion plays more active role than above- mentioned fields. This field is 
dominated by judge discretion, although limitation of rules woks as supplement. We 
may find some aspects of difference in seeking truth mode between the two civil 
chains, but in fact, there are fewer odds in field of ascertaining weight of evidnce. Of 
course, judgment of weight of evidence should be restricted by experience and logic 
rules and also be confined by legal rules. 
Though in above fields, the scope and limitation of judicial discretion may make 
some difference, but undeniably, the discretion of judge will be used in entire process 
of finding truth, and directly affect the parties’ positive right and duty. Therefore, to 
make reasonable restraint on judicial discretion becomes worldwide aim. Attributing 
to absent of relevant legal rules and formalism judicial traditional, judicial discretion 
in our country often works excessively activism or self-restraint. In practice, the 
massive disputes as well as litigant's non-rationality appeals have been caused by 
parties’ dissent especially in many illustrative cases. Moreover, this problem even 
directly endangers the judicial authority. With consideration of all those things, it is 














arbitration power, which has the very important significance and value regarding to 
the progress of our country. 
Reasonable assignment of judicial discretion should be realized not only by the 
perfection of evidence rules, but also rely on the construction of relevant systems. 
First, disclosure of inner conviction may cause judge’s intrinsic definition and 
restriction of heart belief being external and viewable. Second, the appeal system 
takes litigant's interposition as the turning point to provide the safeguard system to 
inspect and vivificate judge's inner conviction. At last, system of case law provides 
reference standard to evaluate whether the judge has use their power rationally. The 
construction and perfection of these three systems will constitute an effective restraint 
mechanism for judicial discretion.  
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